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FY2010 - Trial Division
Closed Cases By Disposition Type

o # of

Description Cases

01 Withdrawn 5,521
02 Dismissed/Withdrawn 10,597
03 NGRI 16
04 Guilty Plea 36,265
05 Court Trial 347
06 Jury Trial 355
10 Juvenile Hearing 1,195
11 Certification Hearing 44
12 Juvenile Informal Disposition 258
16 PCR: Hearing 1
20 Chapter 552 26
25 Probation Violation Hearing 17,036
30 Preliminary Writ Granted 0
32 Preliminary Writ Denied 2
35 Appeal Decision 3
41 Conflict Transfer 3,423
42 Conflict Assignment 955
43 Contract Assignment 661
50 Capias Warrant > than 1 year 838
00 Unknown 173
Total Trial Division Closed Cases 77,716

OtherTrial Division Caseloads

PETITIONS FOR RELEASE

One type of civil commitment in which public defenders are involved are those following a finding of Not
Guilty by Reason of Insanity [NGRI]. A defendant found to be NGRI is automatically committed to the
Department of Mental Health for treatment. Petitions for Release are the requests by those so committed
to now be released from the Department of Mental Health. Some who have already been released from
the mental institution on a conditional release are asking to be unconditionally released, free of the ongo-
ing supervision and conditions of the Department of Mental Health. The question in both such petitions is
whether the defendant’s mental illness is sufficiently under control that he or she no longer poses a threat
to themselves or to others. Unlike the SVP commitments discussed below, these petitions are litigated
before a judge, rather than a jury.
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Commitment Defense Unit

MSPD’s Civil Commitment Defense Unit was created in Fiscal Year 2003 in response to Missouri’s adoption
of new ‘Sexually Violent Predator’ civil commitment laws. After a person who has been convicted of
certain sexual offenses has completed his prison sentence, the state may seek to have him adjudicated as a
‘sexually violent predator’ and have him civilly committed to the state’s Sex Offender Rehabilitation and
Treatment Services institution in Farmington, MO. The public defenders working in MSPD’s Civil Commit-
ment Defense Unit [CDU] provide defense representation to these defendants during both their initial
commitment proceedings and thereafter, at a to determine whether he or she remains a danger to the
community or is eligible for release. Unlike the Petitions for Release following NGRI commitments, the
review of SVP continued commitment includes a right to a jury trial.

At the time this program was created, MSPD received two additional attorneys to handle the anticipated
increase in workload from these new commitment proceedings. Today, MSPD has had to pull three more
lawyers from the overloaded Trial Division to help handle the growing CDU caseload.

Fiscal Year 2010
Commitment Defense Unit
Hearings by Fiscal Year
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Fiscal Year 2010
Commitment Defense Unit
Caseload Statistics

Opened in FY2010 # of Cases
Petitions for Commitment 21
Petitions for Release 1

Total Opened for 2010 22

Closed in FY2010

Commitment Cases
Guilty Pleas 0
Jury Trials 17
Bench Trials

Dismissal

Contract

Release Petition (Guilty Pleas)
Release Petition (Withdrawn)

Total Closed for 2010 29

IN|IR|IN|FR|O

MISSOURI STATE PUBLIC DEFENDER SYSTEM

Commitment Defense Unit

Roscoe Miller, District Defender

115 Lincoln Street

Carthage, MO 64836

417-359-8489 FAX: 417-359-8490

Jeffrey Griffin, Attorney

Randy Schlegel, Attorney

920 Main Street, Suite 500

Kansas City, MO 64105

816-889-7699 Fax: 816-889-2001

Vacant, Attorney

100 South Central, 2" Floor

Clayton, MO 63105

314-615-4778 FAX: 314-615-0128




IS CASELOAD DROPPING
FOR MISSOURI DEFENDERS?

A look at the chart of MSPD’s caseload from 1984 to the present shows a leveling out in caseload growth
over the last several years, in contrast to the steady upwards growth of the preceding twenty years. Unfor-
tunately, this is not due to a reduction in the number of people needing public defenders, but a direct and
problematic result of the case overload under which public defenders struggle.

A comparison of this caseload graph with the timeline of efforts to address the crisis in Missouri’s indigent
defense system (see p. 4) shows that the ‘leveling off’ directly corresponds with the growing awareness of,
and attempts to address, the case overload facing Missouri’s public defenders.

Periodic volunteer lawyer initiatives by state and local bar associations have pulled some cases from the
public defender caseload. Still more cases are being handled without appointment of counsel at all. Some
of these are being directed into diversion programs, which result in a dismissal of all charges if some condi-
tion, such as payment of restitution is met. Many of the minor traffic cases are being continued without
appointment of counsel to see if the defendant can get his license reinstated by the Department of Reve-
nue, after which the case is dismissed or reduced to a non-jail time offense that does not trigger the consti-
tutional right to counsel. All of these options arguably work well for the defendants, as well as offer some
caseload relief to the public defender. Of greater concern are the increasing numbers of misdemeanor
defendants who are being encouraged to waive their right to counsel in return for an offer of probation,
usually without an opportunity to consult with an attorney even about that decision in their circumstances.
While the practice is helping to reduce public defender caseloads in some areas, it raises its own constitu-
tional concerns and should not be looked at as a long term solution.

Public Defender Caseload Analysis
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Public Defender Appellate/PCR Division

MSPD’s Appellate/PCR Division consists of six offices, with two offices located in St. Louis, two in Columbia,
and two in Kansas City. In St. Louis and Kansas City, both offices do both appeals and PCR’s and handle
conflict cases for one another. Having a second office down the hall avoids having to transfer conflict cases
to an attorney on the other side of the state. In Columbia, one office handles exclusively appeals and the
other office handles exclusively post-conviction cases.

Appeals: Direct appeals are the first step in seeking to set aside or overturn a conviction after a trial. The
process involves asking the Court of Appeals and /or the Missouri Supreme Court, to review and grant
relief because of mistakes made by the trial court. The work of attorneys on these cases includes review-
ing for error the trial transcript, the trial court file, all the legal documents , and evidence introduced in the
case; and then presenting to the appellate courts, through written briefs and oral argument, the errors that
were made in the lower court and the law supporting relief. MSPD’s appellate attorneys handle cases in
the Eastern, Western, and Southern Courts of Appeal and both the Missouri and U.S. Supreme Court.

Post-conviction Cases: Post-Conviction cases (or PCR’s) are collateral attacks on a conviction after the
appellate process has been exhausted, and can include challenges to the legitimacy of the appellate proc-
ess in a case as well as of the trial court proceedings. Unlike an appeal, which can only follow a trial, a PCR
can also be filed after a guilty plea. These proceedings are conducted in the circuit courts in all 114 coun-
ties across the state + the City of St. Louis and include capital as well as non-capital cases.

In a post-conviction case, the focus is on constitutional violations that could not be corrected at the appel-
late level. E.g., if an attorney fails to object at the right time at a trial, the trial court’s mistake is not pre-
served for appeal and the appellate court will usually not review it. However, through a PCR proceeding ,
a court can examine the attorney’s failure to make the right objection and the likelihood the defendant
would have gotten relief on appeal had the attorney done it correctly. If the court in the PCR hearing finds
that, but for the attorney’s ineffectiveness, the defendant likely would have had a different result, relief
may be granted.

Attorneys handling PCR cases must do much of the same work as their appellate counterparts -- reviewing
the trial transcript, the trial court file, all the legal documents , and evidence introduced in the case; but
instead of then writing briefs and doing oral arguments for the appellate court, they draft motions to set
aside the conviction and conduct evidentiary hearings at the circuit court level. To prepare for these, the
PCR attorneys must figure out what the trial attorney should have done, but didn’t, and then do it them-
selves. This can include a fair amount of case re-investigation, such as locating and presenting witnesses
the trial attorney failed to locate or present, presenting the testimony of an expert the trial attorney failed
to obtain, or putting on new evidence of innocence that was never provided by the state prior to trial. If a
post-conviction claim is denied at the lower court level, there is a right to an appeal of that denial.

Private Attorney Cases: In addition to the direct appeals and post-conviction matters arising out of cases
initially handled at the trial level by public defenders, our Appellate/PCR attorneys get many cases from the
private bar. It is frequently the case that the money to pay counsel has run out by the time a trial is com-
plete and the appellate and post-conviction processes therefore fall back to the public defender.
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MISSOURI STATE PUBLIC DEFENDER SYSTEM

Appellate Division

Appellate Central District 50
Ellen Flottman, District Defender
Woodrail Centre
1000 West Nifong—Building 7, Suite 100
Columbia, MO 65203
573-882-9855 FAX: 573-882-4793

PCR Central District 69
Steve Harris, District Defender
Woodrail Centre
1000 West Nifong—Building 7, Suite 100
Columbia, MO 65203
573-882-9855 FAX: 573-882-9468

Appellate/PCR Eastern District 51 (A)
Scott Thompson, District Defender
1010 Market Street—Suite 1100
St. Louis, MO 63103
314-340-7662 FAX: 314-340-7685

Appellate/PCR Eastern District 68 (B)
Renee Robinson, District Defender
1010 Market Street—Suite 1100
St. Louis, MO 63103
314-340-7662 FAX: 314-421-7685

Appellate/PCR Western District 52 (A)
Susan Hogan, District Defender
920 Main Street, Suite 500
Kansas City, MO 64105
816-889-7699 Fax: 816-889-2001

Appellate/PCR Western District 69 (B)
Ruth Sanders, District Defender
920 Main Street, Suite 500
Kansas City, MO 64105
816-889-7699 Fax: 816-889-2001
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Appellate & Post Conviction Relief Cases -
Opened Fiscal Year 2010
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Fiscal Year 2010
APPELLATE DIVISION CASELOAD

Cases Opened and Closed

Central Eastern Western

Columbia St. Louis Kansas City Totals
Area50 | Area67 | Area51 | Area68 | Area52 | Area 69

Death Penalty

Opened 2 1 1 0 1 0 5

Closed 2 1 0 0 0 0 3
Felony Appeal

Opened 225 0 58 54 32 27 396

Closed 245 0 57 51 32 31 416

Misdemeanor Appeal
Opened 20 0 1 3 0 7 31
Closed 23 0 0 3 0 2 28

Juvenile Appeal

Opened 3 0 0 0 3 2 8
Closed 2 0 0 0 4 2 8
PCR Appeals
Opened 91 47 127 123 49 31 468
Closed 83 47 98 75 29 27 359
PCR
Opened 0 340 213 195 119 110 977
Closed 0 303 245 206 115 109 978

Other (DNA, 29.07, 29.13, Rule 87, State's Appeals, 29.27, Writs, CDUs, etc)
Opened 20 6 3 3 3 1 36
Closed 20 4 5 4 8 2 43

Appellate Division Totals

Opened 361 394 403 378 207 178 1,921

Closed 375 355 405 339 188 173 1,835
Totals

Opened 755 781 385 1,921

Closed 730 744 361

Central Eastern Western

Columbia St. Louis Kansas City
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Cases Opened and Closed — By District
Fiscal Year 2005 to Fiscal Year 2010
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FY2010

Appellate Cases Disposed
By Disposition Code

Disposition District | District | District | District | District | District Total
Code 50 51 52 67 68 69
|

43 Contract Case 6 15 28 96 27 15 187
Conflict

42 0 8 1 2 4 1 16
(Transferred for Assignment)
Conflict

41 5 4 2 5 3 10 29
(Transfer to Public Defender Office)

37 Guilty Plea Vacated 1 3 3 4 2 1 14

Reversed for Sufficiency/
36 6 1 0 1 1 0 9
Client Discharged

Reversed - Findings of Fact/

35
Conclusions of Law

34 Reversed for New Trial 1 0 0 0 0 0 1

33 Reversed &.Remal?ded 1 1 5 3 8 5 28
for Sentencing Relief

Reversed & Remanded
32 ] 4 2 1 0 0 0 7
for Resentencing

Reversed & Remanded
31 2 1 1 0 0 1 5
for PCR Hearing

Reversed & Remanded

30 for New Trial 6 1 0 3 0 1 1
21 Denied Without Hearing 0 90 9 24 76 6 205
20 Denied After Hearing 0 36 34 77 33 20 200
12 Summary Affirmance 168 126 32 26 89 0 441

Affirmed in part/
11 4 2 14
Reversed & Remanded in Part > 0 3 0

10 Affirmed After Opinion 99 10 9 17 12 42 189
03 Dismissed by Court 12 32 10 28 15 4 101
02 Voluntary Dismissal 33 56 39 49 56 54 287
01 Withdraw 19 12 8 13 10 10 72
00 Unknown 3 3 4 2 0 3 15

Totals 375 405 188 355 339 173 | 1,835
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Public Defender Capital Division

MSPD’s Capital Division provides defense representation in Murder First Degree cases in which the state is
seeking the death penalty. They also handle direct appeals in cases in which a sentence of death has been
imposed, and may, when their own caseloads permit, occasionally take on a non-capital murder case from

an overloaded trial office.

The division consists of three offices, one in St. Louis, one in Columbia, and one in Kansas City. Attorneys
handling capital cases are limited to no more than six open capital cases at a time and two attorneys are

assigned to each case.

Fiscal Year 2010
CAPITAL DIVISION

Caseload

| Opened | Closed | Current

Central Office - Columbia -

Western Office - Kansas City -

Death Penalty Trial Cases 7 4 11
Appeals - Death Penalty 1 1 2
Appeals Other 0 0 3
Non- Death Penalty Trial Cases 1 2 2
Totals 9 7 18
Eastern Office - St. Louis City -
Death Penalty Trial Cases 9 4 15
Appeals - Death Penalty 0 1 2
Appeals Other 3 0 4
Non- Death Penalty Trial Cases 0 0 1
Totals 12 5 22

Total Capital Division

Death Penalty Trial Cases 3 1 5
Appeals - Death Penalty 0 4 0
Appeals - Other 8 2 9
Non- Death Penalty Trial Cases 0 1 0

Totals 11 8 14

Death Penalty Trial Cases 19 9 31
Appeals - Death Penalty 1 6 4
Appeals - Other 11 2 16
Non- Death Penalty Trial Cases 1 3 3
Totals 32 20 54
|
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Cases Opened and Closed — By District
Fiscal Year 2005 to Fiscal Year 2010
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MISSOURI STATE PUBLIC DEFENDER SYSTEM

Capital Division

Central District
Janice Zembles, District Defender
Woodrail Centre
1000 West Nifong—Building 7, Suite 100
Columbia, MO 65203
573-882-9855 FAX: 573-884-4921

Eastern District
Robert Wolfrum, District Defender
1010 Market Street—Suite 1100
St. Louis, MO 63103
314-340-7662 FAX: 314-340-7666

Western District
Thomas Jacquinot, District Defender
920 Main Street, Suite 500
Kansas City, MO 64105
816-889-7699 Fax: 816-889-2001

76




Public Defender Contract
& Conflict Assignments

MSPD contracts out two kinds of cases; 1) those which are a conflict for the local public defender office to
handle; and 2) caseload relief contracts. The contracting process is the same for both. Only the reasons
for the contracting differ:

Conflicts Cases: Conflict cases are those in which the lawyers or staff of the local public defender office
have a conflict of interest in representing the defendant. This could be because the office already
represents a co-defendant with opposing interests or may have previously represented the person
who is now the victim or a key witness in this new case. Occasionally they are personal conflicts
because the victim is a friend or family member of someone in the office. Under the Rules of Pro-
fessional Responsibility that govern all attorney practice, lawyers are not permitted to accept rep-
resentation in cases that present a conflict of interest. That means these cases must go elsewhere.

The majority of conflict cases are just assigned to another public defender office to provide conflict
-free representation. Sometimes, however, there are not enough nearby offices to go around, as
is often the in cases involving multiple co-defendants. Often, it is not feasible or efficient to assign
conflicts to a nearby defender office, which necessitates an attorney traveling to another county
for just one case or to see one client. In those situations, the conflict cases are contracted out to
private counsel.

Caseload Relief Contracts: As has already been described, MSPD is suffering from a system-wide
caseload crisis. Among legislative efforts to provide relief in a time when additional staffing wasn’t
an option, has been some additional funding to contract out cases to the private bar. These can be
contracted out as single cases or in ‘bundles’ of cases —a contract under which a private attorney
would agree to take a set number of a certain type of cases — e.g. ten C or D felonies -- over the
next few months.
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MSPD utilizes a modified flat fee rate for contract cases. This is a base fee corresponding to the type of
case, with provisions for additional payment if the case should go to trial. The base fee may also be negoti-
ated upward if the case is a particularly complex one or has special circumstances that may require work
above and beyond the norm for its case type or if we are unable to locate a qualified attorney who will take
the case at the rate on the schedule, as does sometimes happen. The typical contract fee schedule used by
MSPD in Fiscal Year 2010 is below.

Litigation expenses (expert witness fees and travel costs, depositions, transcripts, case investigation, etc)
are not included in the attorney’s fee. Those types of expenditures are approved separately and must each
be submitted to MSPD for approval by MSPD’s General Counsel prior to being incurred.

Case Type Contract
Guideline*
Murder first degree $10,000
Other homicide $6,000
Felony Class A/B - Drugs $750
Felony Class A/B - Other $1,500
Felony Class A/B - Sex $2,000
Felony Class C/D- Drugs $750
Felony Class C/D - Other $750
Felony Class C/D - Sex $1,500
Misdemeanor $375
Juvenile — Nonviolent offense $500
Juvenile — Violent offense $750
Probation Violation $375

* MSPD will pay an additional compensation in cases resolved by trial:

July Trial - $1,500 for the first day and $750 for each additional day,
partial days prorated.

Bench Trial - $750/day prorated.

In FY10, MSPD contracted out less than 2% of its total caseload to the private bar, despite an overload
closer to 30%. We simply don’t have the funds to contract out any more cases. In FYO7 and FY08, MSPD
was given $1.15 million to contract out case overload to private counsel, but in FY09, that amount was
reduced to pay for twelve new assistant public defenders and the contracting of case overload was cut
back accordingly.
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Fiscal Year 2010
Number of Cases to Private Counsel
By District - By County

District Total District District Total District
# Totals # Totals
Adair 2 21 Crawford 25 10
Schuyler 2 2 Dent 25 21
Scotland 2 4 Maries 25 6
27 Phelps 25 23
Andrew 4 18 Pulaski 25 8
Atchison 4 2 Texas 25 14
Gentry 4 2 82
Holt 4 12 Camden 26 42
Nodaway 4 27 Laclede 26 5
Worth 4 0 47
61 Barton 28 12
Buchanan 5 53 Cedar 28 4
53 Dade 28 1
Clay 7 38 Vernon 28 13
Platte 7 20 30
58 Jasper 29 124
Clark 10 20 Mcdonald 29 7
Lewis 10 16 Newton 29 10
Marion 10 1 141
Monroe 10 2 Benton 30 3
Shelby 10 4 Dallas 30 3
43 Polk 30 2
St. Charles 11 3 Webster 30 6
Warren 11 7 14
10 Christian 31 41
Audrain 12 38 Greene 31 133
Callaway 12 41 Taney 31 125
Montgomery 12 6 299
85 Cape Girardeau 32 16
Boone 13 200 Mississippi 32 18
200 Scott 32 112
Chariton 14 0 146
Howard 14 7 New Madrid 34 8
Linn 14 1 Pemiscot 34 9
Macon 14 3 17
Randolph 14 85 Dunklin 35 18
96 Stoddard 35 15
Cooper 15 42 33
Johnson 15 61 Butler 36 13
Lafayette 15 13 Carter 36 1
Pettis 15 67 Ripley 36 9
Saline 15 11 Wayne 36 3
194 26
Jackson 16 172 Howell 37 24
172 Oregon 37 1
Bates 17 7 Shannon 37 1
Cass 17 8 26
Henry 17 7 Barry 39 0
St. Clair 17 6 Lawrence 39 22
28 Stone 39 8
Cole 19 21 30
Miller 19 Caldwell 43 1
Osage 19 1 Carroll 43 3
24 Daviess 43 2
Franklin 20 2 Dekalb 43 3
Gasconade 20 14 Grundy 43 10
16 Harrison 43 1
St. Louis County 21 36 Livingston 43 7
36 Putnam 43 7
St. Louis City 22 165 Ray 43 6
165 Sullivan 43 2
Jefferson 23 24 42
24 Douglas 44 0
Iron 24 11 Ozark 44 11
Madison 24 13 Wright 44 11
Reynolds 24 2 22
St. Francois 24 23 Lincoln 45 22
Ste. Genevieve 24 3 Pike 45 2
Washington 24 7 24
59 2,330 2,330
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Fiscal Year 2010
CONFLICT and CONTRACT

ASSIGNMENTS
- By Case Type -
# of Conflict # of Case
L Overload
Code Description Cases Cases Total
Contracted
Contracted

10 Murder — Death Penalty

15 Murder — 1% Degree 9 1 10
20 Other Homicide 10 10
30 A-B Felony 256 144 400
35 C-D Felony 406 367 773
40 Misdemeanor 146 93 239
52 Juvenile 42 1 43
54 Post Conviction Relief — Rule 24 106 37 143
59 Post Conviction Relief — Rule 29 16 16
60 Chapter 552 0
62 Sexual Predator 2 2
65 Probation Violation 83 16 99
80 29.15 Appeal 0
82 Direct Appeal 15 15

1,091

659

1,750

Total Private Counsel
Conflict & Contract Assignments

1,750

1,750
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Fiscal Year 2012 Legislative Budget Request

Caseload Crisis—Trial Division FY 2011 Supplemental Request— $1,371,810
Cost to Continue FY2011 Supplemental Decision ltem— $4,064,940
FY2012 New Decision Item— $4,420,515

In the current economic situation, there is no question that all of government must tighten its belt
and trim the 'extras’. However, unlike most other departments of state government, Missouri's Public
Defenders perform only one function and the level of performance is constitutionally mandated by both
the U.S. and Missouri Constitutions. When that constitutional mandate is ignored, innocent people go to
jail, guilty ones go free, and justice becomes anything but.

In the last five years, four separate studies have been done of the Missouri State Public Defender
System and all have reached the same conclusion: Missouri's Public Defender System "is operating in crisis
mode" and "the probability that public defenders are failing to provide effective assistance of counsel and
are violating their ethical obligations to their clients increases every day." The last three Chief Justices
have warned of this crisis in their State of the Judiciary speeches to the legislature and the U.S. Attorney
General, Eric Holder, specifically named Missouri in a speech given in New York last year as an example of a
broken indigent defense system. Something has to give.

When there are not sufficient resources to adequately staff the public defender system to handle
all the eligible cases, public defenders have no choice but to limit the cases they accept. Anything else
forces them to violate their ethical and professional responsibilities, exposing them to malpractice liability
and professional discipline against their licenses to practice law.

As a result, in accordance with Public Defender Commission rules and the Missouri Supreme Court
opinion issued in December, 2009, both described further below, two public defender offices began turn-
ing away cases above their maximum capacity in July, 2010. Fourteen other offices have given formal
notice that they are at risk of having to do the same if the courts in their jurisdictions are unable to divert
some of the less serious cases before they reaches the public defender office. In all, 22 judicial circuits and
53 counties are impacted, with more expected to follow.

The current statutory scheme requires Missouri's public defenders to defend not only those
charged with serious offenses such as rape, murder, assault, and robbery but also a host of nonviolent,
minor offenses such as driving while revoked, truancy, and possession of drug paraphernalia; and a variety
of debt collection offenses such as criminal nonsupport, bad checks, and failure to return rental property.
In this economic climate, adequately staffing the public defender system to defend all of these cases is as
far beyond the state's ability to fund as the caseload itself is above the public defender system's ability to
handle. As a result, while the enclosed budget request shows the full cost of fixing the problem of indigent
defense in Missouri, it also proposes a four-year phase-in of that cost. This will not solve the crisis in Mis-
souri's public defender system. If it is not possible to staff the public defender to handle all the cases com-
ing its way, it only makes sense to prioritize public defender resources to handle the most serious criminal
offenses and take the minor matters off the list of responsibilities. We strongly encourage a serious explo-
ration of ways to do that. Tight budget times call for creative approaches and a different way of thinking by
all.
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Missouri Public Defender Commission
Caseload Crisis Protocol

NATIONAL CASELOAD STANDARDS

In May of 2006, the American Bar Association issued an ethical advisory opinion warning against
ethical violations caused by excessive defender caseloads and highlighting the professional responsibility of
both defenders and courts to take steps to avoid such ethical violations. That opinion cited the National
Advisory Counsel caseload standards as guidance for defenders and courts in determining when public
defenders are carrying excessive caseloads. See, ABA Formal Opinion 06-441: Ethical Obligations of Law-
yers Who Represent Indigent Criminal Defendants When Excessive Caseload Interfere with Competent and
Diligent Representation, May 13, 2006.

In November, 2007, the Missouri Public Defender Commission adopted a new agency rule and
caseload crisis protocol (18 CSR 10-4.010). The two together establish a procedure for determining the
maximum caseload each public defender office can reasonably and ethically be expected to handle. When
the total workload hours of the cases assigned to the office have exceeded the maximum allowable work-
loads for that office for three consecutive months, the Rule authorizes the MSPD Director to place a district
on 'limited availability status' and begin turning away excess cases. The rule, as originally adopted, indi-
cated that the offices would do this by identifying certain category of cases -- minor misdemeanors, proba-
tion revocation cases, etc -- that would no longer be eligible for defender services in order to triage attor-
ney time toward the more serious offenses. The rule went into effect in August, 2008 and not long there-
after, the Commission's authority to set maximum caseloads was challenged.. (This litigation was pending
at the time Senator Jack Goodman sponsored SB 37 during the 2009 legislative session, clarifying the statu-
tory language to leave no doubt that the legislature did in fact intend to give the Commission such author-
ity. Although that bill was vetoed by the Governor, the Missouri Supreme Court wound up ruling that the
Commission did in fact already have that authority under the current statutory language without the
changes proposed by SB 37.)

The issue went to the Missouri Supreme Court and in December, 2009, the Court issued its opinion
in State ex. rel. Missouri Public Defender Commission v. Pratt, 298 S.W.3d 870, 877 (Mo. banc 2009). In
that ruling, the Court acknowledged the Commission's authority to set maximum caseloads but ruled that
it did not have the authority to unilaterally triage the caseload by excluding particular categories of cases.
Under the opinion, the only way in which a public defender office can refuse excess cases is to simply close
the doors to all new cases, regardless of case type or confinement status of the accused. That revised rule
is the one under which MSPD is now operating.

In developing the maximum allowable caseload standard for each office, the Public Defender Com-
mission looked to national caseload standards. The National Advisory Counsel of the U.S. Department of
Justice Task Force on the Courts developed maximum recommended caseload standards for public defend-
ers in 1972. Those standards have formed the basis for most public defender caseload standards presently
in existence around the country. (See, Compendium of Standards for Indigent Defense System compiled by
the Institute for Law and Justice under a contract with the Bureau of Justice Assistance, December, 2000.)
The NAC caseload standards are set out below, rounded to the nearest whole number:
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NAC CASELOAD STANDARDS
|

Non-Capital Homicides 12 cases per year or 1 new case per month
Felonies 150 cases per year or 12.5 new cases per month
Misdemeanors 400 cases per year or 33 new cases per month
Juvenile 200 cases per year or 17 new cases per month
Appeals 25 cases per year or 2 new cases per month

The NAC standards did not address post-conviction matters, sexually-violent predator commitment
cases, or capital cases. They also did not allot any attorney time for supervisory, administrative, or training
tasks, account for travel time in rural vs. urban jurisdictions, or consider the availability or lack of support

staff as factors in determining the time lawyers would have available to spend preparing their cases.

The ABA recognized this deficiency in its May, 2006 ethical advisory opinion, pointing out,
“Although [national] standards may be considered, they are not the sole factor in determining if a work-
load is excessive. Such a determination depends not only on the number of cases, but also on such fac-
tors as case complexity, the availability of support services, the lawyer’s experience and ability, and the
lawyer’s nonrepresentational duties.” ABA Formal Opinion 06-441, p 4. [Emphasis added.]

MSPD MODIFICATION OF NAC STANDARDS:

The MSPD caseload crisis protocol follows the ABA opinion in using the NAC standard as its founda-
tion, but builds upon it in order to address the omissions described above and the particular circumstances
of Missouri Public Defender Offices. These modifications, which are set out below, will be subject to annual
review and adjustment as necessary.

Case Weights = Hours per Case

01) Measuring case hours, rather than case numbers, allows us to both assign weights to cases
and more easily add into the equation attorney hours spent in essential, but non-case-related tasks. The
caseload numbers of the NAC standard were therefore converted to hours per case type. The NAC stan-
dard assumed a standard 40 hour work week or 2080 attorney hours available over the course of a year.
Dividing the total available hours by the maximum number of allowable cases per year, the NAC standard
results in the following hours per case type (rounded to the nearest whole number):

NAC HOURS PER CASE TYPE
- |
Non-Capital Homicides 173 hours per case
Felonies 14 hours per case
Misdemeanors 5 hours per case
Juvenile 10 hours per case
Appeals 83 hours per case
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02) The NAC standards do not distinguish between types of felony offenses. However, MSPD’s
internal workload study did make that distinction. (See Appendix B re MSPD Internal Workload Study) Not
surprisingly, the results of that study indicated that sex offense cases take significantly more time to pre-
pare and defend than drug and other felony cases under current Missouri law. For that reason, this stan-
dard modifies the NAC broad “Felony” offense category by dividing it into subcategories of Sex Offenses
and Other Felony Offenses. The MSPD internal workload study showed that MSPD attorneys are currently
-- even with existing case overloads -- spending an average of 31 hours per case on sex offense cases, so
that number was used in lieu of the 14 hours per case for general felony cases.

MSPD MODIFIED
NAC HOURS PER CASE TYPE
|
Non-Capital Homicides 173 hours per case
Sex Offenses - A & B 31 hours per case
Other Felonies Offenses 14 hours per case
Misdemeanors 5 hours per case
Juvenile 10 hours per case
Appeals 83 hours per case
29.15 Cases 62 hours per case
24.035 Cases 21 hours per case
Probation Violations 5 hours per case
03) The NAC standards do not address probation violation cases. MSPD deems each of those

cases the same as a misdemeanor case for purposes of the protocol, regardless of whether the underlying
case was a felony or a misdemeanor.

04) The NAC standards do not address post-conviction cases. MSPD currently weighs post-trial
29.15 motions and appeals as equal to three-fourths of a direct appeal and post-plea 24.035 motions and
appeals as equal to one-fourth of a direct appeal for purposes of this protocol.

05) The NAC standards do not address capital or sexually violent predator cases. MSPD limits
each of its capital attorneys to no more than six open capital cases. This is based upon a Florida study in
which attorneys defending death penalty cases in the manner set forth by the ABA death penalty standards
tracked their hours per case and determined that an attorney could effectively handle no more than 3
capital cases per year per attorney. Since each of MSPD’s capital cases is assigned two attorneys who
divide the work on the case between them, MSPD has raised that caseload standard to 6 open capital cases
per attorney. Because of the stricter time standards in post conviction, the caseloads of capital PCR attor-
neys are kept at around 5 open cases per attorney. Sexually violent predator caseloads are currently
capped at 8 open cases per attorney at a time. MSPD usually contracts cases in excess of these limits to
private counsel.

Non-Case-Related Work Hours:

As the ABA Ethical Advisory Opinion recognized, every attorney has non-case-related responsibilities
that have to be considered when determining whether an attorney’s workload has become untenable.
MSPD has adjusted for these by adding each of the following categories into the total workload calculation
when determining case overload under this protocol.
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1)

2)

3)

4)

5)

ANNUAL AND HOLIDAY LEAVE: MSPD is a state agency and required by state law to permit its employ-
ees a set amount of annual and holiday leave each year. While a number of its attorneys work those
days of their own volition, MSPD cannot require its attorneys to give up these days and therefore must
build them into any determination of how many attorney hours are available to handle the caseload.
While hours of annual leave increase with seniority, this protocol utilizes the minimum annual leave
accrual of ten hours per month or 120 hours per year. In addition, the State of Missouri recognizes 12
state holidays, which translate into 96 holiday hours per year for a total of 216 hours annual and holi-
day leave, which must be deducted from the total number of available attorney hours.

SICK LEAVE: MSPD is required to allocate to its employees a set amount of sick leave each month,
although this leave may not be used without good cause. When sick leave is used by employees —
particularly for extended periods of FMLA leave — it reduces the number of attorney hours available to
handle cases. To account for this leave without overestimating its impact, this protocol draws upon
the experience of the preceding year in anticipating how much sick leave is likely to be utilized. In
2010, 2.68% of total attorney hours was used for sick leave. That percentage is therefore subtracted
from the available attorney hours for handling caseload.

NON-CASE-RELATED TASKS: The practice of law in MSPD inevitably includes significant amounts of
time taken up with non-case-related matters, some inherent in the practice of law such as continuing
legal education and time spent waiting in court for cases to be called or at the jail waiting for clients to
be produced. Of greater significance is the time MSPD attorneys spend doing primarily administrative
tasks such as copying discovery, updating court dates, etc. because of the critical shortage of support
staff within our offices. The average amount of time spent by MSPD attorneys on these tasks was
determined through the MSPD workload study in which employees were required to track their time,
by category of task, in fifteen-minute increments. That study revealed that 13.7% of total available
attorney hours were spent on such non-case-related tasks. Those hours must be deducted from the
hours available for handling cases. If the number of support staff were to be increased, the number of
attorney hours available for case work and the overall numbers of cases the office could handle before
reaching critical proportions would likewise increase. For the meantime, however, the weighted work-
load caps used in the caseload crisis protocol must continue to account for the shortage of support
staff and count those hours as part of the attorney workloads.

TRAVEL TIME: The average amount of attorney time spent in travel varies with the location and cover-
age area of the office. This is estimated by taking the total number of miles traveled by each office
during the preceding year and translating that into travel time using an average of 45 miles per hour --
an average of highway, two-lane and busy, urban roadway travel times.

MANAGEMENT / SUPERVISORY TIME: The amount of time needed for management duties within a
district office varies with the size of the office and the number of people supervised. MSPD’s experi-
ence has shown that effective management and supervision within a district office require an average
of 1.5 hours per week of supervisor time per employee supervised. E.g., in an office of 3 attorneys and
2 support staff, the District Defender should expect to spend an average of 7.5 hours per week [5 em-
ployees x 1.5 hours] on management and supervisory responsibilities. Because most of MSPD’s District
and Deputy District Defenders also carry caseloads and are included in the “available attorney hours”
equation, the time they devote to their management / supervisory tasks is deducted from the total
attorney hours available within that district office to handle caseload.
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CALCULATION OF DISTRICT OFFICE WORKLOAD:

Attorney Hours Available for Case Work:

For purposes of the protocol and putting offices on “limited availability”, caseloads are reviewed
on a rolling 3 months. For the purposes of budgeting, the caseloads and staffing are reviewed using fiscal
year numbers.

The annual available attorney hours used is 2340 hours or 45 hours per week per attorney. To
determine the number of those hours available for actually handling cases, we must deduct the hours used
up in non-case-related matters as set out above. Averages (rounded to the nearest half hour) that apply
statewide can be deducted up front, as follows:

2340.00 ANNUAL AVAILABLE HOURS PER ATTORNEY
320.50 AVERAGE NON-CASE-RELATED TASKS [13.7% of 2340]
278.62 AVERAGE HOLIDAYS, ANNUAL LEAVE AND SICK LEAVE
1,740.88 AVERAGE AVAILABLE HOURS PER ATTORNEY PER YEAR

Management and travel time still have to be deducted, but because these vary with the number of
employees and geographic size of each district, they must be calculated at the local district level, as fol-
lows:

Management / Supervisory Hours: To determine the average management / supervisory hours
within a given office over a fiscal year, multiply the number of employees to be supervised by 78 (1.5 hours
x 52 weeks). For example, a District Defender who supervised 15 lawyers and 8 support staff, for a total of
23 employees should anticipate 1,794 hours of management time in that year. Because all supervision is
provided by one or more attorneys serving as the District and/or Deputy District Defender, these hours
reduce the available attorney hours to handle cases within that District, as shown in the example below.

Travel Time: The average number of attorney miles traveled over a fiscal year is based upon the
number of attorney miles traveled in that district during the previous fiscal year. Miles are converted to
hours using an average of 45 miles per hour. Assume our sample district traveled 5000 attorney miles last
fiscal year. That translates into 111 attorney hours spent in travel within that district. Those hours are not
available for the handling of cases and must be deducted from the district’s available attorney hours, as
shown in the example.

EXAMPLE:

26,113.20 Total available attorney hours per year (1,752 x 15 lawyers)
(District Defender + 15 Assistant Public Defenders)

1,794.00 Management hours required
(15 lawyers + 8 staff = 23 x 78 hours per yr)
111.00 Average attorney travel hours for district over the fiscal year

24,208.20 DISTRICT OFFICE MAXIMUM ALLOWABLE CASELOAD STANDARD

The maximum allowable caseload standard number is the maximum number of attorney hours
available to handle cases within that district office over the fiscal year. To determine if an office is exceed-
ing that standard, we must then compare this number to the hours required to handle the caseload that
office has been assigned during the fiscal year under examination.
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Hours Required to Handle Office Caseload

We determine the number of cases assigned to that office in each category of case type — e.g. how
many murders, how many sex cases, how many felony drug cases, etc. during the preceding fiscal year.
The number of cases in each category is then multiplied by the number of hours set forth in the Missouri
State Public Defender Modified NAC table shown previously, and then totaled to determine the total num-
ber of attorney hours needed to handle the caseload assigned to that district for the three-month interval
examined.

Note: This protocol calculates attorney hours based upon new cases assigned. It does not count
hours being spent now on cases that were assigned four or five months ago that remain open. This is
balanced out by counting the total number of hours required to handle each new case assigned as falling
entirely within the fiscal year interval under examination even though, in reality, those hours — like the
current open cases -- will be spread over several months, perhaps years, to come. The one balances out
the other and the result is a reasonably accurate assessment of average actual workload. Cases disposed
via Withdrawal, Conflict, or Assignment are subtracted from the protocol as minimal work is done on these
disposition types.

TRIAL DIVISION FOUR YEAR PHASE IN

Due to the severe nature of this decision item and the costs involved to resolve this crisis,
the Missouri State Public Defender is requesting that the funding to alleviate the crisis be phased in.
MSPD is requesting a FY2011 supplemental decision item to begin the funding of this relief. An
additional one-fourth of the costs will be requested in FY2012. Additional funding of the Missouri
State Public Defender Protocol will be requested in future years and will be based on future
caseloads.
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FY2010 ASSIGNED CASES - Trial Division & Contract Counsel

FY10 Case Hours
FY10 Trial Overload Required FY10
Case Division Contract for Case NAC Modified
Type Cases Relief Type Required Hours

15 Murder 1st Degree 132 5 173 23,701

20 Other Homicide 153 3 173 26,988
30D AB Felony Drug 3,260 76 14 46,704
30F AB Felony Other 3,618 87 14 51,870
30X AB Felony Sex 689 7 31 21,576
35D CD Felony Drug 5,324 91 14 75,810
35F CD Felony Other 20,353 323 14 289,464
35X CD Felony Sex 364 4 31 11,408
45M Misdemeanor 17,688 119 5 89,035
45T Misdemeanor - Traffic 6,841 21 5 34,310
50N Juvenile - Non Violent 1,339 1 10 13,400
50S Juvenile - Status 258 10 2,580
50V Juvenile - Violent 753 6 10 7,590

60 552 Release Petitions 33 14 462
65F Probation Violation - Felony 14,171 39 5 71,050
65M Probation Violation - Misd 5,877 14 5 29,455

75 Special Writ 4 83 332

80 Appeal - Misdemeanor 2 83 166

82 Appeal - Other 34 83 2,822

Totals 80,893 796
2340.00 Standard Work Hours (45 hrs. *52 wks)

-62.62 Attorney Sick Leave Case Hours 798,723
-216.00 Holidays and Annual Leave Adjusted for Withdrawn & Conflicts -138,506
-320.50 Non Case Related Hours (13.7%) | Travel Hours 32,343
1740.88 | Available Attorney Case Hours Management Hours 32,916

Total Hours 725,476

Attorneys Required (Total Hours/1740.88) 417
Number of Current TD Attorneys 311

Number of TD Attorneys Needed* 106

* Does not include CDU
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Trial Division Protocol

FY2011 | FY2012 Co.st to FY2012
Protocol Supplemental Continue New Decision
Start Date= FY2011 ltem
April 1, 2011 Supplemental
Cost Breakdown
Personal Service
Assistant Public Defender Ill - Range 30 106.00 26.00 26.00 26.00
$49,104 $5,205,024 $319,176 $1,276,704 $1,276,704
Investigators - Range 23 35.00 8.00 8.00 8.00
$34,644 $1,212,540 $69,288 $277,152 $277,152
Secretaries - Range 12 35.00 8.00 8.00 8.00
$23,796 $832,860 $47,592 $190,368 $190,368
Legal Assistants - Range 15 35.00 8.00 8.00 8.00
$25,944 $908,040 $51,888 $207,552 $207,552
211.00 50.00 50.00 50.00
Total Personal Service $8,158,464 $487,944 $1,951,776 $1,951,776
Expense & Equipment
One-time Purchases
Attorney Package 106.00 26.00 26.00
$2,950 $312,700 $76,700 $76,700
Investigator Package 35.00 8.00 8.00
$2,875 $100,625 $23,000 $23,000
Legal Assistant Package 35.00 8.00 8.00
$2,875 $100,625 $23,000 $23,000
Secretary Package 35.00 8.00 8.00
$9,105 $318,675 $72,840 $72,840
Total One-Time Purchases $832,625 $195,540 $195,540
On-Going Costs
Attorneys 106.00 26.00 26.00 26.00
$7,850 $832,100 $51,025 $204,100 $204,100
Investigator 35.00 8.00 8.00 8.00
$7,525 $263,375 $15,050 $60,200 $60,200
Legal Assistant 35.00 8.00 8.00 8.00
$5,875 $205,625 $11,750 $47,000 $47,000
Secretary 35.00 8.00 8.00 8.00
$2,350 $82,250 $4,700 $18,800 $18,800
Total Personnel Related On-Going Costs $1,383,350 $82,525 $330,100 $330,100
$2,215,975 $278,065 $330,100 $525,640
Total Expense and Equipment
Total Decision Item Request $10,374,439 $766,009 $2,281,876 $2,477,416
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Caseload Crisis—Appellate Division

FY 2011 Supplemental Request— $157,715
Cost to Continue FY2011 Supplemental Decision ltem— $418,896
FY2012 New Decision Item— $463,356

As previously stated there is a critical need for more staffing in the trial division. The same holds
true in the Appellate Division. In fact, the Appellate Division had been reduced to meet the increasing
critical needs in the Trial Division. In Fiscal Year 2009, the appellate caseload increased an 17.47% from
Fiscal Year 2008. In Fiscal Year 2010, the Appellate Division opened 22 fewer cases than 2009, but still 267
more cases than Fiscal Year 2008 .

This decision item will only provide funding at the FY2010 caseload level. The purpose of this
budget request, is to request funding to allow MSPD to provide representation in those cases we already
have.

For a complete description of the Caseload Crisis Protocol, adopted by the State Public Defender
Commission, please review the narrative for the Trial Division decision item.

Appellate Division Protocol
EY10 FY10 Case Protocol Hours
o Overload Hours .
Description Cases . Required for
Opened Contr?ct Required for Case Type
Relief Case Type
b _________________________________|

Death Penalty PCR 5 0 NA 0
Civil Commitment Cases 16 0 NA 0
Felony Appeals 396 20 83 34,528
Misdemeanor Appeals 31 0 83 2,573
Juvenile Appeals 8 3 83 913
PCR Appeals 468 1 62 29,078
PCR 24.035 Trials 699 178 21 18,417
PCR 29.15 Trials 278 8 62 17,732
Other 20 1 21 441

Total Number of Cases 1,921 211
Case Hours 103,682.00
Adjusted for Withdrawn & Conflicts| -11,617.00
Travel Hours 1,392.84
Management Hours 3,822.00
Total Hours 97,279.84
Attorneys Required (102,671/1740.88) 55.88
FY2010 - Public Defender Appellate Division Attorneys 36.50
Number of Additional Attorneys Required to meet Standard 19.38

APPELLATE DIVISION FOUR YEAR PHASE IN

Due to the severe nature of this decision item and the costs involved to resolve the total
public defender caseload crisis, the Missouri State Public Defender is requesting that the fund-
ing to alleviate the crisis be phased in over a four year period. Additional funding of the Mis-
souri State Public Defender Protocol will be requested in future years and will be based on
current caseloads at the time of the request.
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Appellate Division Protocol

FY2011 | FY2012 Co?t to FY2012
Protocol Supplemental Continue New Decision
Start Date= FY2011 [tem
April 1, 2011 Supplemental
Cost Breakdown
Personal Service
Assistant Public Defender Il - Range 30 19.50 5.00 5.00 5.00
$49,104 $957,528 $61,380 $245,520 $245,520
Investigators - Range 23 6.50 1.50 1.50 1.50
$34,644 $225,186 $12,992 $51,966 $51,966
Secretaries - Range 12 6.50 1.50 1.50 1.50
$23,796 $154,674 $8,924 $35,694 $35,694
Legal Assistants - Range 15 6.50 1.50 1.50 1.50
$25,944 $168,636 $9,729 $38,916 $38,916
39.00 9.50 9.50 9.50
Total Personal Service $1,506,024 $93,024 $372,096 $372,096
Expense & Equipment
One-time Purchases
Attorney Package 20.00 5.00 5.00
$2,950 $59,000 $14,750 $14,750
Investigator Package 7.00 2.00 2.00
$2,875 $20,125 $5,750 $5,750
Legal Assistant Package 7.00 2.00 2.00
$2,875 $20,125 $5,750 $5,750
Secretary Package 7.00 2.00 2.00
$9,105 $63,735 $18,210 $18,210
Total One-Time Purchases $162,985 $44,460 $44,460
On-Going Costs
Attorneys 19.50 5.00 1.50 1.50
$9,750 $190,125 $12,188 $14,625 $14,625
Investigator 6.50 1.50 1.50 1.50
$9,425 $61,263 $3,534 $14,138 $14,138
Legal Assistant 6.50 1.50 1.50 1.50
$7,775 $50,538 $2,916 $11,663 $11,663
Secretary 6.50 1.50 1.50 1.50
$4,250 $27,625 $1,594 $6,375 $6,375
Total Personnel Related On-Going Costs $329,550 $20,231 $46,800 $46,800
$492,535 $64,691 $46,800 $91,260
Total Expense and Equipment
Total Decision Item Request $1,998,559 $157,715 $418,896 $463,356
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Appropriate Staffing of Local Public Defender Offices $7,348,833

MSPD attorneys are routinely performing non-attorney tasks. In order to most effectively utilize
precious lawyer time, a substantial increase in support staff resources must be provided. The Senate In-
terim Committee on the Public Defender System and the Spangenberg Project in conjunction with George
Mason University agree that there is a tremendous lack of support staff available to assist attorneys in their
daily practice. Therefore attorneys are spending time on activities that should be performed by support
staff.

In addition, only one-third of the hours spent on each case are from support staff. Currently, each
attorney is supported by less than .50 FTE support staff.

| Current Ratios of Support Staff to Attorney Positions| | | 8/10/2010 |

Legal Mitigation
Paralegals Secretary Investigators Assistants Specialists
Trial 63.00 5.25 6.18 7.41 NA
Appellate 24.33 3.84 6.64 0.00 12.17
Capital 0.00 4.25 4.25 0.00 4.25
Totals 56.69 5.00 6.09 8.67 52.64 1.93
Attorneys 368.50
1 Legal 1 Mitigati
1 Paralegal 1 Secretary| 1 Investigator . cga |.|g?1 'on 1.93 Attorneys|
Assistant to Specialist to
to Every 56.5 to Every 5 to Every 6 to Every|
Attorneys Attorneys Attorneys Every 8.67 Every 52.64 Support Staff
4 ¥ 4 Attorneys Attorneys PP

This decision item will bring a turnaround to our staffing ratios. Rather than having attorneys
doing support staff tasks, there will be support staff to assist attorneys in preparing their cases. The posi-
tions sought would provide each hypothetical team of 3 attorneys with one investigator, one secretary and
one legal assistant. Of course, staffing is seldom divided evenly and staffing would be placed where the

needs are greatest.
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Support Staff Requirements

Cost Breakdown

Personal Service

49.00 Secretarys $23,796
at Range 12
62.75 Investigators
at Range 23 E $34,644
80.50 Legal Assistants $25,944
at Range 15
Total Personal Service
Expense & Equipment
One-time Purchases
63 Investigator Package $2,875
81 Legal Assistant Package $2,875
49 Secretary Package $9,105

On-Going Costs

Total One-Time Purchases

62.75 Investigator $7,525
80.50 Legal Assistant $5,875
49.00 Secretary $2,350

Total Personnel Related On-Going Costs

Total Expense and Equipment

Total Decision Item Request

$1,166,004

$2,173,911

$2,088,492
$5,428,407

$181,125
$232,875
$446,145
$860,145

$472,194
$472,938
$115,150
$1,060,281

$1,920,426

$7,348,833
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Office Space Requirements $2,196,118

When the Missouri State Public Defender System was established, the burden and expense of
office space and utility services for local public defender offices was placed on the counties served by that
office. That burden remains today in the form of RSMo. 600.040.1 which reads:

The city or county shall provide office space and utility services, other than
telephone service, for the circuit or regional public defender and his per-
sonnel. If there is more than one county in a circuit or region, each county
shall contribute, on the basis of population, its pro rata share of the costs
of office space and utility services, other than telephone service. The state
shall pay, within the limits of the appropriation therefore, all other ex-
penses and costs of the state public defender system authorized under this
chapter.

Some county governments object to and resent being required to pay for office space for a Depart-
ment of State Government.

When the Missouri State Public Defender System was first established and RSMo. 600.040.1 was
first enacted, public defender services in most areas of the state were provided through private attorneys
who had contracted with Missouri’s Public Defender System to provide such services. Since these private
contract counsel provided services from their private offices, county governments did not have to provide
office space and utilities. In reality the State paid, through the established contract rate.

In 1997, the legislature responded to the refusal of some counties to provide or pay for Public
Defender office space. Language was added to House Bill 5, allowing for the interception of prisoner per
diem payments to counties failing to meet their obligations under 600.040. The state has intercepted
some money intended for counties that scoffed at their obligation, however, the interceptions and threat
of interceptions have put great strain on state-county relations.

In 1999, the legislature once again addressed the problem of providing Public Defender office
space. A new section, (RSMo. 600.101), was added which allows disputes between counties and the State
Public Defender to be submitted to the Judicial Finance Commission (RSMo. 477.600). Section 600.101
also calls for a study and report from the Judicial Resources Commission to be prepared for the chairs of
the House and Senate Judiciary Committees, Senate Appropriations Committee, and House Budget Com-
mittee. This year, the Missouri State Public Defender System and the counties of Public Defender Area 36,
Butler, Carter, Ripley and Wayne found it necessary to take a dispute to this commission.

Today, some county governments provide public defender office space in county courthouses or
other county owned facilities, some counties rent office space and pay their pro rata share of that rent as
required by statute. Some counties, strapped for office space for their own county officials, provide woe-
fully inadequate space in county facilities. Some county governments provide no office space at all and
refuse to provide rented office space outside county facilities.

Disputes have not only concerned whether or not office space will be provided at all, they have
included where and what space will be provided. Either because of economic necessity or in passive resis-
tance to their obligation, some counties house the Public Defender in inadequate facilities. Public Defend-
ers have endured the indignities of insect infestation, lack of privacy, leaky roofs, cramped quarters, and
black mold to name a few.
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Counties simply have no interest in the adequacy of the Public Defender facilities, especially when

they don’t want to provide space at all. Most of our offices serve multiple counties. It is a logistical night-

mare to get multiple commissioners in multiple counties to sign off on every change to a lease involving

one of our offices. (including no less than 33 commissioners in our Chillicothe office, which covers 11 coun-

ties!) A number of counties refuse to provide or pay for additional space to accommodate growing de-

fender staff, a problem that will multiply if additional staffing is forthcoming in this legislative session.

While MSPD has not recently received significant additional staffing, we do move positions among offices

based upon growing / dropping caseload.

Some of the results:

*

*

Attorneys doubled up in offices, making a confidential client meeting impossible;

Attorneys literally setting up an office in the telephone / computer server closet, as well as taking over
all public space in the office — break room, conference room, library — so that these generally standard

areas in a law office are no longer available anywhere within in the office;

Having to install locks on all filing cabinets and moving them into a public hallway to free up space for

staff to squeeze in another desk;

MSPD picking up the difference in the rent for additional essential space in a few situations despite a

lack of funding for that purpose.

Counties fighting with MSPD and among themselves when more than one county covered by an office
has available ‘free’ county space and doesn’t want to contribute cash to another county instead. These
disputes have escalated to lawsuits between counties on at least one occasion. The State Public De-
fender Commission is interested in locating offices in multi-county Districts where they will be the most
effective and efficient use of state resources. Counties do not share that interest, preferring the office
to be located where it will cost the least and have the most positive economic impact on their local

economy, efficiency and the desires of other counties and the State Public Defender notwithstanding.

Some counties flatly refusing to pay any rent for an office not located in their county, with the result
that MSPD must pick up their portion of the lease cost, despite a lack of funding for this purpose. There
is a provision for the state to intercept prisoner per diem reimbursement costs to cover unpaid county
liabilities for public defender office space. MSPD tried to invoke this at one point in the past, but was
asked by the then gubernatorial administration to forego the remedy because of the hostility being

caused between the state and the counties as a result of the intercept.

Receiving an eviction notice because six counties refused to pay, between them, a total increase of
$48.67 per month imposed by the landlord. To prevent the eviction, MSPD agreed to pay the differ-
ence. This office has now been relocated.

Some counties providing space that is in very poor shape and unfit for a law office. We have been
placed in office space where the ceiling tiles were crumbling onto the attorneys’ desks, where the
“closed file room” is a basement with a dirt floor that turns to mud with every rain, in offices with
asbestos, cockroaches, and termite infestations. Such unsuitable and difficult working conditions un-

doubtedly contribute to our turnover, as well as to reduced productivity, yet MSPD’s hands are tied.

The State Public Defender is not interested in securing fancy, luxurious offices. Its interest is to
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have facilities adequate to ensure efficient, effective use of personnel and other resources appropriated to

the Department.

In summary, the current statutory scheme requires counties to cooperate with each other, and
with this Department, to provide office space for a Department of State Government. They do so under
the threat of prisoner per diem interceptions. It is a formula for conflict between the State Public Defender
and counties, as well as between counties of multi-county districts. The problem is sure to get worse in the
future. Under the current statute, Missouri’s Public Defender Commission is unable to establish and/or

expand offices as needed or where needed as caseload varies from year to year.

The physical plant of local public defender offices varies greatly, depending upon the ability and/or
willingness of local county governments to provide office space. Some public defender offices have ade-
guate space, which greatly enhances their efficiency. Other offices have completely inadequate space and
their ability to effectively and efficiently accomplish their mission is greatly reduced. Under the current
statute, the administration can do little to ensure the adequacy and uniformity of office space in local

public defender offices.

A change in the legislation, specifically repealing portions of RSMo. 600.040.1, is recommended.
Although probably adequate at the time the public defender system was first organized, this Department
has grown far beyond its humble beginnings and the original intent of RSMo. 600.040.1.

The legislature, judiciary and public demand a swift, efficient administration of justice. In order to
meet that demand, the Missouri Public Defender System needs adequate, efficient physical plants in all its

offices. This need is simply not being met under the current statutory scheme.
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Cost of Renting Office Space for All Local Public Defender Offices

Revised August 20, 2010

Office Est. Total| Estimated| Janitor/ Total Comment
Sq. Ft Rent Utilities|  Trash Cost
Kirksville 2,060 $14,400 | Inclusive| $1,800 $16,2000 Counties Lease - Expires 05/31/2017
Maryville 2,060 $10,350 | Inclusive| $1,200 $11,5508 Counties Lease - Expires 12/31/2013
St. Joseph 5,400 $32,600 Inclusive| County $32,600 County Lease - Expires 06/15/2015
Liberty 5,100 $53,115 $53,1158 In County Owned Space
Hannibal 2,625 $35,700 | Inclusive| $2,700 $38,4000 Counties Lease - Expires 12/31/2014
St. Charles 3,675 $45,000 $45,000@ In Courthouse
Fulton 3,440 $26,400 $1,800 $28,2000 Counties Lease - Expires 12/31/2011
Columbia 6,085 $65,775 $3,600 $69,3750 In County Owned Space - Inadequate
Moberly 2,800 $30,000 | Inclusive| $3,600 $33,600f Counties Lease - Expires 12/31/2017
Sedalia 3,675 $38,500 | Inclusive| $3,000 $41,5008 Counties Lease - Lease Expired
Kansas City 14,575 $250,000 | Inclusive S0 $250,000f County Lease - Lease Expired 12/31/2009
Harrisonville 4,500 $66,915 $4,420 $71,3350 Counties Lease - Expires 08/31/2017
Jefferson City 3,750 $42,200 $42,2000 In County Owned Space
Union 3,225 $40,325 Inclusive| $3,600 $43,925 In County Owned Space
St. Louis County 8,815| $185,000 | Inclusive S0 $185,000f In Courthouse
St. Louis City 13,125| $280,000 | Inclusive|$37,440| $317,4400 In Carnahan Courthouse
Hillsboro 3,345 $41,250 SO SO $41,2508 In Courthouse
Farmington 4,641 $45,625 $3,000 $48,6250 Counties Lease - Expired 06/30/2010
Rolla 7,084 $61,200 $3,600 $64,800f Counties Lease - Expires 01/31/2011
Lebanon 4,100 $28,800 $7,200| $2,700 $38,7000 Counties Lease - Expires 12/31/2014
Nevada 3,000 $24,840 | Inclusive| $1,500 $26,3400 Counties Lease - Expires 12/31/2011
Carthage 6,700, $120,750 $120,750f In County Owned Space -Inadequate
Bolivar 3,500 $34,125 $8,531| $3,600 $46,256 Counties Lease-Inadequate-Expires 06/11
Springfield 7,450 $117,950 | Inclusive| $4,800| $122,750@ Counties Lease - Expires 06/30/2012
Jackson 5,377 $60,750 $60,7500 In County Owned Space
Caruthersville 3,103 $31,775 Inclusive| $1,200 $32,9750 Counties Lease - Expired 06/30/95
Kennett 1,777 $32,175 $8,044| $1,200 $41,4198 In County Owned Space
Poplar Bluff 4,480 $43,500 $18,000| $3,600 $65,1000 Counties/State Lease Expires 01/31/2016
West Plains 4,800 $13,800 | Inclusive| $1,500 $15,3008 Counties Lease - Expires 12/31/2010
Monett 4,300 $46,250 $11,563| $1,680 $59,4930 Counties Lease - Expired 09/30/09
Chillicothe 4,500 $30,000 | Inclusive| $2,100 $32,1008 Counties Lease - Expires 12/31/2017
Ava 4,560 $28,500 $1,920 $30,4200 Counties Lease - Expires 05/31/2015
Troy 3,225 $34,650 $34,6500 In County Owned Space
Columbia Defenderplex| 22,450| $305,000 $35,000 SO $340,000 State Public Defender Pays
St. Louis Defenderplex| 15,959| $216,114 | Inclusive S0| $216,114f] State Public Defender Pays
KC Defenderplex 8,765| $134,650 | Inclusive SO $134,650] State Public Defender Pays
208,026/ $2,667,984 $88,338|$95,560| $2,851,882
Less: Current Agency Payments $655,764
Total ImpIemlentation Costs $2,196,118
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